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1. JCT Contract Forms

The industry structure in the UK is characterized by
specialization and consequently fragmentation. The
traditional project hierarchy consists of employer,
architect, consultants, quantity surveyor, main contractor,
specialist contractors, etc. interwoven in an adversarial
environment under the common law legal framework

~EvEovER

LEAD CONSULTANT

=T R S

MIAIN CONTRAGTOR |

- NQM‘!NATED
,SU B—GQN’FRRCTOﬁS

AME .
. EQM s*na
ﬁué»-C ONTR, AQTGR&

The use of sub-contractors, whether nominated, named or
domestic, is widely practiced.

The same subletting approach is found in design sub-
consultants as well.

Resultant Standard Forms of Contract
Confract is contract (when dispute arises).

The Conditions of Contract aim at the equitable risk
allocation vs control amongst the various stakeholders
- a balance among project price, quality & programme.
Because of the varying but unique characteristics
of each and every construction project, no single
standard form of construction contract can fit all
situations. The Joint Contracts Tribunal (JCT) is long
established to devise a comprehensive series of

standard forms of building contract and is tabulated below
fo indicate the diversity and sophistication involved.
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2. JCT Subcontract Forms

3.  JCT Related Forms

The JCT as the collective industry body enjoys balanced
representation from developers, designers, main
contractors and sub-contractors.

The Joint Contracts Tribunal Council and its Colleges
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The counterpart for civil engineering projects is the
Institution of Civil Engineers (ICE) range of Conditions
of Contract. Due to the exposure to the vagaries
of external factors (uncertain ground conditions,
surrounding infrastructure, inclement weather, etc.),
the Engineer is empowered greater authority to
influence the contractor’s programme and opera-
tional method statements.

Worthy of mention is the good intention of ICE in
developing the New Engineering Confract (NEC) series
using simple user-friendly language and an equitable
collaborative contractual approach. Below is an
abridged listing of the available forms. ‘

The UK Government compiles its own set of General
Conditions for government building and civil engineering
contracts.

-

All the above sound very familiar as the practice in Hong
Kong was and still is very much modeled upon the UK
system.

In a broad brush, we can classify standard forms of
contract into the following:
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Contract Price

Lump sum __— Bills of quantities
_{contract sum

Fixed price " pre-determined) ~~— Drawings/Specifications
{Firm price if no -~ 5 i

provision for chedule

fluctuations) Ss,,  Messtirsiuent _~ {ad-hoc or standard)

. {contract sum to >~

be ascertained ‘\\\\ Approximate bill of
on completion) quantities

< _—-Prime cost + %
(c(:":s{tm;g‘sbl:?e“::; '%q*Prime cost + fixed fee
P YW ~Prime cost + fluctuating fee

From College of Estate Management

It is obvious that with lesser risk to the Employer, the
Contractor will have to price for his greater risk.

Lump sum
{(drawings and specifications)

e -
. depen on the qual
i information on which based

a Schedule
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=

i‘ Cost plus fixed fee
© Cost plus %
i<

S

)

Employer's rigk —————————

From College of Estate Management

It should be noted that Continental Europe, say
France, widely uses the FIDIC (acronym in French)
Form which is also adopted for most international
tenders in Mainland China.

General principles in construction contracts

A contract, when formed by offer and acceptance, is a
simple coniract and is actionable within 6 years from
the cause of action. On the other hand, a contract
under seal is actionable within 12 years from the cause
of action. In many construction projects, those arranged
by consultant quantity surveyors are under seal while
domestic sub-contracts are simple contracts. If so
there is a discrepancy of limitation and the first tier
contractor bears a larger risk exposure with regard
to defects (whether latent or known). With the forth-
coming abolition of privity of contract as proposed
by the Law Reform Commission, contractors and sub-
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confractors could be sued not just by the developer but
also by the ultimate flat owners who are not party to the
related construction contracts or sub-contracts!

Construction contracts are often signed and executed a
considerable time after work commencement. Such
“late” contract s still valid as long as the fundamental terms
(among these, fender price must be one) had been agreed
by tender submission, letter of intent, etc.

There is always the implied terms that the works are
reasonably (not absolutely) fit for purpose and of good
merchantable quality. So make sure we comply with
such spirit whether we find such wordings in the contract
or not.

In case of mistake in a contract, find out if it is common
(both parties are wrong) or unilateral (only one party
is wrong). For common mistake, the usual remedy is
rectification of the mistake to uphold the contract. For non-
trivial unilateral mistake, the innocent party may usually
choose fo void the contract or fo rectify the mistake.

Misrepresentation is more serious than mistake.
For innocent misrepresentation, the usual result is
either rectification or voidable confract. Fraudulent
misrepresentation is a criminal offence and must be
cautioned. -

Time is unlikely to be of the essence in construction

contracts (compare against timely payment and delivery
in conveyance of property); thatis why there are provisions
for extension of time, liquidated damages, etc.

When taking out insurance, remember fo be in joint
names of Employer and Main Contractor; otherwise the
policy will only cover events caused by the insured. There
are risks due to Act of God not attributable to the insured’s
negligence.

In real life, a building is sometimes in beneficial
occupation by the Employer but the certificate of practical
completion is issued at a later date, whether back-dated
or not. This could create a vacuum in contractor's all risk
insurance coverage — CAR strictly speaking may cover
contfractors’ construction activities only and not cover
Employer’s beneficial occupation.

Common assumptions in construction contracts

The contract is an “entire” contract — the contractor cannot
complete part of the contract works and choose to omit

the remaining works; it must complete all the contract

works to achieve practical completion.




What is to be constructed is closely defined in nature and
extent, even though it may be a measurement contract
with approximate quantities or schedule of rates.
Thus a building contract will not become road work; a
single block contract will not become the construction
of 10 blocks.

There is one Main Confractor who controls the site
activities and has complete possession of the site
until practical completion. That is why in the Dickson
Construction saga, despite the slow progress for some
considerable time, the government is reluctant to
take back the sites or is compelled to take protracted
contractual steps to resume the sites.

Correspondingly, the Employer takes a contractually
passive role; even this limited presence is usually felt
through the Architect and/or Consultants.

Some observations:

Confra proferentem (against the writer) — if the writing
is ambiguous, it is the other party (not the author) to
decide which interpretation should prevail. So one must
write clearly and accurately to reflect the message he
wants to convey. The confractor has no duty to positively
search for discrepancy in the contract (though most
confracts ask the contractor to read say the specifica-
tion in conjunction with the other documents — schedule
of rates, drawings, etc.). This basic legal concept is often
trampled by the contract administrator in the wrong
belief that the interpretation of the Architect/Engineer is
final; the factis contractis not above the law. Thus beware
when a contractor converts contract drawing into shop
drawing by simply changing the fitle block; he assumes
all design abnormalities (if any) to be contractor’s!

Extraneous documents can only be for reference - so
take the prudent step to fill in all blanks in the contract
document, including appendices therein.

Instruction cannot vary conditions of contract which will
be precedent over others (bill/specification, drawings,
etc). One should not blindly accept any instruction;
an instruction could be invalid. It may violate basic
constfruction contract principles; the signatory may
not be properly authorized; site representatives are
sometimes authorized fo issue instruction under a
restricted number of contract clauses; and so on.

A Brief History of Contract Forms

In the 1970’s and before, Direct Contract (DC) was a very
common form used in Hong Kong. This was gradually
replaced by Nominated Subcontracts (NSC), which
was widely used into the 80’s. However the 90's saw the
increasing use of Domestic Subcontracts (DSC), and
with it increasing controversy over which should be the
most appropriate form of sub-contract.

The shift from NSC to DSC is understandable. From the
owner’s point of view, the privilege of maintaining
confrol over the subcontractors comes with the trouble
in dealing with the numerous problems associated with
contract management. This privilege therefore comes with
a price, and a lot of headaches. As projects become
more complex, and the owner’s resources are stretched,
the headaches become more serious and harder to cure.
There is naturally a tendency for the owners to push the
problems down the line to the main contractor.

The introduction of DSC by the Architectural Services
Department (ASD) was far from smooth. In 1966, when ASD
proposed to use DSC for three trial projects, including the
Pamela Youde Hospital, there was strong objection from
the Electrical and Mechanical Specialist Sub-contractors,
so much so that all qualified Specialist Sub-contractors
refused to tender for the projects. ASD reacted by
qualifying additional Specialist Sub-contractors from
outside the existing list and proceeded with the projects.
A review was held to evaluate the merits and demerits
of DSC for the three projects with the industry, but the
results were not conclusive.

Comparison of DSC, NSC, and DC

Twenty years on, it would be interesting to revisit the
various dimensions of executing a project under DSC,
NSC, and DC forms of contract:

1. Choice of BS Sub-contractor.
In selecting the BS Sub-contractor, the Owner can
have total discretion under DC, a certain degree of
discretion under NSC, or leave it entirely to the Main
Contractor under DSC. Most main contractors would
prefer DSC.
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\ Choice of M&E Equipment
"As the Owner is most likely to have the users’ interests
at heart, he is more inclined fo consider factors such
as reliability, durability, and life-cycle costs, in which
" case he would have the best conirol in choice of
equipment under DC.

. Construction Management and Supervision

For the Owner and Main Confractor, the line of
control is the clearest and simplest under DSC.
Under NSC or DC, the BS Sub-contractor has a line
of communication with the Owner, which complicates
the situation.

Building Services Co-ordination

Generally regarded as one of the most complicated
and difficult part of a large building project, the
consensus is that BS co-ordination work should be
taken up by experienced and knowledgeable
experts. While such expertise was only available with
BS Sub-contractors, some Main Contractors have
established quite capable in-house BS Co-ordination
functions over the years. So instead of depending
on the form of contract, successful BS co-ordination
depends more on the capability of the coordinating

party.

Program

While advocates of DSC or NSC would tend to
claim that their choice of contract arrangement
would give a more efficient program, there has
not been any conclusive verdict on which is betfter.
Any meaningful analysis would require a fair and
equitable comparison. This would necessarily involve
at least two similar projects under similar conditions,
with one used as a control.

From an Owner’s point of view, DSC has the advantage
that the Lead Time for tendering and letting out is
much shorter, with the Main Contractor taking up all
the work related to sub-contracting. However, such
work is not saved but just pushed down the line. One
therefore has to look at the total project time, from
planning/design to completion.
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Costs

Like Program time, it is difficult to compare the costs
of a project under NSC versus DSC, as it would
necessarily involve at least two similar projects under
similar conditions.

From an Owner’s point of view, his direct costs, which
usually includes tender preparation and contract
management, is lowest with DSC. However, the
additional costs related to NSC or DC is just pushed
down the line, as the Main Contractor takes up more
work.

Partnering

In recent years partnering has been advocated as

the cure for many problems associated with sub-

confracting. However neither the new practice nor

the new culture has taken root. Partnerin :
means different things fo different parties. BS Sub-
contractors suspect that they could at best serve
as junior partners. On the other hand, the BS Sub-

contfractor’s status as a partner seems fo nse up the

hierarchy with NSC and DC.

Dutch Auction ,

Under DSC arrangement, there are oppor’funl’nes .
for the Main Contractor to conduct Dutch Aucti
among potential BS Sub-contractors. ,Th;s" is
damaging fo the profitability of the Sub-contractors,
which in many cases translate into compromlses‘ .
on quality and safety.

Claims

The Owner is dragged into claims from The BS Sub-
contractor under DC and NSC arrangements, but
in the main stays clear under DSC. The question is
whether pushing the problem out of sight oc‘ruo!ly ~
eliminates the problem. ,

. Dispute Resolution

Like claims, DSC pushes the disputes between the
Main Contractor and the BS Sub-contractor away
from the Owner.

Security of Payment

Security of Payment is by far the greatest concern
for most BS Sub-contractors. Late payments and
unilateral set-offs and withholding of payments
have been perennial problems, topped by the
occasional default of some Main Contractors. Under
DSC arrangements, the Sub-contractor is completely
at the mercy of the Main Contractor and have no
recourse to the Owner on payment problems.




Other Forms of Contract Arrangements
Design - Build (DB

Under DB arrangement the Main Contractor becomes the
main driver of the Project, with professional services like
architecture, consultancy, and quantity surveying under
his employ. This arrangement is the simplest for the
Owner and requires the least effort on the owner’s part.
So far DB is only considered for very large and complex
projects. Under DB the BS Sub-contractor is almost certain
to be a DSC.

Principal Building Services Contractor (PBSC)

This is a relatively new form of arrangement, whereby a
BS contractor takes up all the Building Services work.
The PBSC may do all the BS work by himself, or sub-
contract some parts of it, but he is responsible for the total
co-ordination and the final delivery of the BS work.

The PBSC could be under a Direct Contract with the Owner,
or a Sub-contractor of the Main Contractor.

Current and Future Developments in Hong Kong

Government, the Building Services Industry, and
the Construction Industry at large are aware of the
various problems in connection with sub-confracting
arrangements, and have continuously tried fo tackle
such problems. Some milestones are cited to indicate the
progress made in recent years:

1. DSC Standard Form of Contract (Blue Form)

Published by the Hong Kong Construction Association
(HKCA) in 1992, it gives a basic framework under
which the contractual relationship between the BS
Sub-contractor and the Main Confractor is defined.
However, the use of this Form is voluntary, and the
details are subject to changes, usually initiated by
the Main Contractor.

The Form has been under review and revision by
HKCA and Hong Kong Federation of Electrical and
Mechanical Contractors (HKFEMC).

2. New NSC Standard Form of Contract
Published by the Joint Contracts Committee of the
Hong Kong Institution of Architects and the Hong

Kong Institution of Surveyors, the new NSC Form
was made available to the industry in 2006. This
form has incorporated a substantial amount of
changes, with input from HKCA and HKFEMC, and is
an up-to-date and equitable piece of document.

3. The NEC Engineering & Construction Contfact
Some Owners have started adopting this ground
breaking piece of document, published in the UK
by ICE in simple layman language based on an
approach of equitability.

4. Consultations by Employer organizations

The leading Employer organizations that have
spearheaded  consultations  with  industry
representatives include the Development Bureau
(formerly the Works Bureau and then the Environ-
ment, Transport and Works Bureau), the Architectural
Services Department, the Housing Authority, and the
Mass Transit Corporation.

5. Construction Industry Review Committee (CIRC)

In 2000, Government initiated an all out effort to
review all problems related to the Construction
Industry, with a committee headed by Mr. Henry
Tang. The ensuing report gave a comprehensive
appraisal of the situation and made appropriate
recommendations in tackling the problems. Contract
arrangements and Security of Payments were
among the main problems addressed.

6. PCICB and CIC

Following the work of the CIRC, the Provisional
Construction Industry Co-ordination Board (PCICB)
was sef up in 2001 to oversee all issues in the
industry. In 2007, the Construction Industry Council
(CIC), a permanent statutory body, replaces the
PCICB. Both bodies are well represented by various
stake holders of the Construction industry.

In some areas progress has been made. Examples
are efforts by ASD to tighten tendering procedures to
prevent the practice of Dutch Auctioning, and in general
Government administration procedures that allows BS
Sub-contractors to track the payments made to the Main
Contractors that are related to BS work.
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The?“e_ has been a frend, particularly in present of
ormer English Common Law jurisdictions, fo introduce
Legislation to provide for Security of Payment in the
Construction Industry. Countries that have enacted such
Legislation include the United Kingdom, Australia, New
Zealand, and Singapore.

The main problems that usually plague most contract
arrangements are addressed by these countries. They
include:

1. The right to receive payment by installments

2. Restrictions to set-off

3. The right to suspension of work for non-payment

4. Invalidity of “Paid-when-paid” or “paid-if-paid”
provisions in contracts

5. A right to speedy settlement of disputes by
adjudication

The advantage that these countries see is that with
better Security of Payment, Main Contractors and Sub-
contractors with all benefit, which will franslate into more
efficiently executed projects and better quality products
for Owners.

What holds for the future?

Future developments on Contract Arrangements will
be closely linked with the fate and fortune of BS Sub-
contractors. The writers find that it is very difficult to
predict which way things are going, and can pose
their doubts as questions, such as:

What will be the main stream contract arrangement
in Hong Kong?

Would there be improved Security of Payment?
Would speedier forms of Dispute Resolution take

root?
- Would the BS Sub-contractor have an easier time?

There are winds of change in the air. More stake holders
are aware of the high stakes of well executed projects,
which hinge on good contract arrangements. With the
will to change, interesting developments should be just
around the corner.
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